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What Estate Tax Repeal Means to You 
By: Jonathan W. Michael 
 

As President Trump’s tax reforms take center stage, business owners will surely delight in his call to eliminate 
the Federal estate tax.  If President Trump gets his way, one of the toughest succession issues facing 
business owners will be wiped away forever from their “to do” lists.   

Or will it? 

Over its long history, the Federal estate tax has been repealed on a number of occasions (most recently in 
2010), only to be reinstated by a new administration seeking additional sources of tax revenues for a whole 
host of programs, ranging from financing wars to new social programs.   

To truly measure the political willpower to make estate tax repeal permanent, you need only look to how 
the Federal gift tax will be treated. 

The Federal Gift Tax 

Every taxpayer may utilize his or her currently available $5.49 million “applicable exclusion amount” during 
lifetime or at death.  Generally, if the value of the taxpayer’s estate is in excess of his or her applicable 
exclusion amount at death, a Federal estate tax will be imposed.  Currently, the Federal estate tax rate is 
40%.  (In the case of a married person, a well-structured   estate plan will defer the estate tax until the death 
of the surviving spouse.)   

During lifetime, a taxpayer may make “annual exclusion gifts” of up to $14,000 to any family member or 
friend.  Gifts in excess of the $14,000 limitation will be applied against the taxpayer’s remaining applicable 
exclusion amount.  To the extent that a taxpayer makes lifetime gifts in excess of her remaining applicable 
exclusion amount, a Federal gift tax will be imposed.  The Federal gift tax rate is identical to the Federal 
estate tax rate, 40%.   

As the Gift Tax Goes, So Goes “Permanent” Estate Tax Repeal 
 
While President Trump’s 2017 Tax Reform for Economic Growth and American Jobs clearly outlines his 
position on estate tax repeal, his plan is eerily silent as to his intentions with respect to the Federal gift tax.  
As it turns out, he is not alone.  Throughout the history of the estate tax repeal debate, legislators have never 
coupled estate tax repeal with a corresponding gift tax repeal.   

Why does it matter?  

A repeal of the Federal gift tax will result in the elimination of the current gifting limitations and trigger a 
massive transfer of wealth within families, most likely to the benefit of the youngest generation who enjoy 
lower income tax rates.  If planned properly, the gifted assets (and all future appreciation on those assets) 
will be removed from the Federal transfer tax system forever. Thus, Congress will never have the 
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opportunity to impose a transfer tax on these assets again. (If my keyboard had a sad Congressman’s face 
emoji, my kids would instruct me to insert it here!)  

Opportunity Cost – The Silent Killer 

So called “permanent” estate tax repeal is a trap for the unwary on two levels.   

First, keep in mind that estate tax repeal only benefits those taxpayers who die in a year in which the repeal 
continues to be the law.  As has been demonstrated time and again throughout the course of the estate tax 
debate, repeal has never been permanent.   

Second, unfortunately estate tax repeal creates a false sense of security in those taxpayers who should 
otherwise be in the process of initiating or continuing lifetime planning strategies designed to reduce their 
overall estate tax liability.  The failure to plan leads to missed opportunities and needless estate tax 
obligations.   

By way of example, a taxpayer with two children and four grandchildren may make annual exclusion gifts in 
the amount of $84,000 per year (6 x $14,000).  Employing this relatively simple gifting strategy over a ten-
year period results in $840,000 (along with all appreciation attributable to the underlying gifts) being 
transferred out of the taxpayer’s estate to her family.   

Assuming the estate tax was repealed and reinstated after ten years, the reliance upon “permanent” estate 
tax repeal without a corresponding gift tax repeal will have increased the taxpayer’s Federal estate tax bill 
by $336,000 (i.e., 40% x $840,000). 

Talk is Cheap, Planning is Smart 

Although we can only advise our clients and friends as to the current tax laws, a deeper understanding of 
the interplay between the Federal estate and gift tax laws is fundamental to avoiding planning pitfalls and 
taking optimal advantage of planning opportunities amidst the heated political rhetoric arising out of the tax 
reform debate.  We remind our clients and friends to keep their eye on the ball and refuse to believe the 
headlines.   
 

Jonathan W. Michael is a partner in the Wealth & Succession Planning practice at Burke, Warren, MacKay & Serritella and the 
primary focus of his practice is business succession planning and estate planning.  For more information please contact 
Jonathan at (312) 840-7049 or jmichael@burkelaw.com. 

 


